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DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 407 

"Was the claim in this case property, in any sense of the term? We think it 
was. Who can doubt but that the right to prosecute this claim before the Court 
of Commissioners of Alabama Claims would have survived to their legal repre- 
sentatives had the original claimants been dead at the passage of the act of 1882? 
If so, the money recovered would have been distributable as assets of the estate. 
While, as already stated, there was no means of compelling Congress to distribute 
the fund received in virtue of the Geneva award, and while the claimant was 
remediless with respect to any proceedings by which he might be able to retrench 
his losses, nevertheless there was at all times a moral obligation on the part of the 
government to do justice to those who had suffered in property. As we have 
shown from the history of the proceedings leading up to the organization of the 
tribunal at Geneva, these war premiums of insurance were recognized by the 
government of the United States as valid claims for which satisfaction should be 
guaranteed. There was thus at all times a possibility that the government 
would see that they were paid. There was a possibility of their being at some 
time valuable. They were rights growing out of property; rights, it is true, that 
were not enforceable until after the passage of the act of Congress for the distri- 
bution of the fund. But the act of Congress did not create the rights. They 
had existed at all times since the losses occurred. They were created by reason 
of losses having been suffered. All that the act of Congress did was to provide 
a remedy for the enforcement of the right. 

"The claims in this case differ very materially from a claim for a disability 
pension, to which they are sought to be likened. They are descendible; are a 
part of the estate of the original claimants which, in case of their death, would 
pass to their personal representatives and be distributable as assets; or might 
have been devised by will; while a claim for a pension is personal, and not sus- 
ceptible of passing by will, or by operation of law, as personalty. 

"Neither do we think that the money appropriated by Congress by the act of 
1882 to pay these claims should be considered merely as a gratuity." ([1890] 
140 U. S., 529.) 

THE POWERS AND DUTIES OP THE SECRETARY UNDER THE STATUTE 

With these principles in mind as to the rights, powers, and duties 
of the government on the one hand, particularly the fact that such 
moneys are national funds, and the rights of the claimants on the 
other, particularly the fact that they possess as to such funds no strict 
legal or equitable right, but only and at most a moral interest, there is 
now to be considered the powers and the duties of the Secretary of 
State in the matter of distributing these funds. 

Reverting to the principles laid down at the beginning of the dis- 
cussion and to the two stages involved in international reclamations, 
it is evident that the Alsop claim having been adopted by the govern- 
ment, and its validity and amount having been determined by the 
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Amiable Compositeur, the international phase (in the absence of ele- 
ments not appearing in this case) has been closed, and the second 
stage, that having to do with the distribution of the award under 
municipal law, has begun. Or, to put it in another form, the municipal 
jurisdiction has now attached and hereafter the fund is to be handled 
entirely under the provisions of national law. 

Further, and reverting to the discussion had above regarding the 
two powers involved in the national disposition of international 
awards, i. e., the executive and the legislative and to the functions of 
each respectively, it is submitted that normally the executive power 
having attached and become exhausted, either by reason of the set- 
tlement of international differences that may have arisen regarding 
the award, or by reason of the fact that no such differences have arisen, 
then the legislative power attaches and controls. Now, in the ex- 
ercise of this jurisdiction which it possesses, Congress has passed a 
general statute (quoted hereinafter) providing in the first place that 
such awards shall, by the Secretary of State, be covered into the Treas- 
ury [which under the Constitution (Art. I, sec. 9) makes the fund 
thereafter wholly subject to the control of Congress (Great Western 
Insurance Co. v. U. S. [1884] 19 Ct. Cls., 206)], and in the second 
place appropriating them for payment to the holders of certain certifi- 
cates issued by the Secretary of State. So soon, therefore, as such 
moneys are deposited by the Secretary of State in the Treasury, they 
become subject to the statute. It is submitted, that the Secretary of 
State, in proceeding under the statute, is essentially and primarily 
acting as a quasi judicial and special tribunal for the performance 
of specified municipal functions in the determination of certain phases 
of the municipal jurisdiction (to determine which the Secretary is, 
by reason of his primary duties, better able than any other person or 
tribunal) rather than as an executive officer charged with the conduct 
of our foreign relations and matters necessarily incident thereto. All 
of the discussion following is based upon this as a fundamental principle. 

It should also be observed that in all of the cases cited above in 
which is discussed the rights of claimants vis a vis one another, and 
vis a vis the government, the jurisdiction of the courts, as invoked 
by the parties litigant, attached immediately after the international 
phase of the claim had been finished and before any determination 
was made under specific municipal laws (except probably in the 
Mexican Claims Commission of 1868) and such principles as were 
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announced and such statements as were made by the court in these 
cases should be read with this fact in mind; and that since these cases 
arose Congress has enacted this general legislation (above referred to) 
having to do with the distribution of international awards from the stand- 
point of municipal law; and, finally, that under this law as it now stands 
(the statute having been enacted since all of the cases above cited were 
decided except the La Abra Silver Mining Company v. United States 
and Blagge v. Balch, in neither of which was the statute involved or 
cited) the first step in the exercise of this municipal jurisdiction in the 
determination of the ownership and distribution of the award is devolved 
upon the Secretary of State. 

The statute in question, that of February 27, 1896 (29 Stat., p. 32), 
under which the Secretary will act in this case, reads as follows: 

"Hereafter all moneys received by the Secretary of State from foreign govern- 
ments and other sources, in trust for citizens of the United States or others, shall 
be deposited and covered into the Treasury. 

"The Secretary of State shall determine the amounts due claimants, respect- 
ively, from each of such trust funds, and certify the same to the Secretary of the 
Treasury, who shall, upon the presentation of the certificates of the Secretary of 
State, pay the amounts so found to be due. 

"Each of the trust funds covered into the Treasury as aforesaid is hereby ap- 
propriated for the payment to the ascertained beneficiaries thereof of the certifi- 
cates herein provided for." 

As already stated, there is no reported case under this statute, which 
is, therefore, without recorded judicial construction as to its scope, 
meaning, or purpose. It is, however, understood that a number of 
cases have arisen under the statute, involving the question of the 
right of individuals to compel under this act the action of the Secre- 
tary of State by mandamus and injunction and that in each case the 
courts have held that the Secretary's discretion is uncontrollable by 
such a writ. 

Prior to the statute funds received from foreign governments in 
settlement of American claims had either been dealt with pursuant 
to and in accordance with some special direction of Congress (e. g., 
French Convention of 1831; Mexican Convention of 1839; Brazilian 
Convention of 1849; Alabama Claims, 1871; Mexican Convention of 
1868), or the Secretary of State had distributed the fund without 
such special authority, and apparently under the general powers pos- 
sessed by him through the President to conduct our foreign rela- 
tions, which has been considered, rightly it is thought, to include the 
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adjustment and settlement of the claims of American citizens against 
foreign governments, including payment of the funds received to the 
parties suffering the injury. On this point of distribution, in the ab- 
sence of a controlling statute, the following statement, taken from 
Moore's Digest of International Law, is of interest and value: 

'"I am under the impression that the payment by diplomatic agents, either 
directly or through this Department, to claimants on foreign governments of 
moneys which may be recovered from such governments in satisfaction of claims, 
is, to say the least, irregular, and imposes responsibility where it does not properly 
belong.' (Mr. Clayton, Sec. of State, to Mr. Shields, May 19, 1849, MS. Inst. 
Venezuela, I. 77.) 

'"In revising Wharton's Digest you may care to have the result of my exam- 
ination of the subject mentioned in volume 2, page 70 1 section 245, which I 
made yesterday, in pursuance of your kind permission. 

'"Secretary Clayton not only directed Mr. Shields to remit to the Treasury 
Department moneys which he might receive from the Venezuelan Government 
in satisfaction of private claims to be by that Department distributed among 
those who might be legally entitled to the same, but he very clearly indicated 
that this was the only correct practice, and leaves it to be inferred that it should 
be followed by all diplomatic officers in the future. 

"'The impression created by the extract printed in Dr. Wharton's Digest is 
that this practice was inaugurated in 1849 by Mr. Clayton and continued. 

" ' As a matter of fact Mr. Shields was authorized by instruction of October 15, 
1849, to pay moneys received and to be received from the Venezuelan Govern- 
ment in a certain case to the assignees of the claimants, who were then in Venezu- 
ela, and Mr. Shields reports in his last dispatch, dated January 6th, 1850, that 
"the receipt for this payment as well as the receipts for payments to the parties 
interested of the amounts realized in all the other cases of indemnity brought 
to a close during my term of service, are left on file in the archives of the lega- 
tion." 

"'On February 28th, 1852, the Department instructed Mr. Steele, who was 
Mr. Shield's successor, to remit to the attorney of the claimant in the case of the 
Constancia any money which he might receive from the Venezuelan Government 
on account of the claim in that case. Throughout the correspondence, during 
Mr. Webster's and Mr. Cass's administrations (and also Mr. Marcy's), it is made 
clear that the practice of paying by diplomatic agents directly to claimants on 
foreign governments of moneys recovered from such governments in satisfaction 
of claims was approved. 

"'I have not learned when this practice was changed by the Department, but 
I am satisfied that Mr. Clayton's plan of having the proceeds of foreign claims 
forwarded to the Treasury Department, as set forth in his instructions to Mr. 
Shields, was never insisted upon; indeed, it was wholly impracticable. Having 
been received at the Treasury, such moneys could not have been distributed to 
the parties in interest without an appropriation by Congress.' (Letter of E. I. 
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Renick, sometime chief clerk of the Department of State, to Mr. Moore, Assist. 
Sec. of State, May 27, 1898, MS.)" (Moore's Int. Law Digest, Vol. VI, pp. 
1030-1031.) 

A perusal of the statute will show that it contemplates four opera- 
tions by the Secretary of State : 

(1) The receipt of the money from the foreign government or other 
source; 

(2) The covering of the same into the Treasury; 

(3) The determining of the amounts due claimants respectively 
from such funds; 

(4) The certification of the same to the Secretary of the Treasury 
by the issuance of certificates. 

In the present case operations (1) and (2) have been already per- 
formed; it remains to carry out (3) and (4). 

The third point itself involves two processes: (a) The determination 
of who the claimants are, and (b) the determination of the amounts due 
them. 

A study of the statute makes it clear that the whole question of the 
extent of the jurisdiction conferred by this law upon the Secretary of 
State depends upon the meaning and interpretation to be given to the 
word "claimants" as used therein — the question being, What persons 
or classes of persons are to be held as covered by it? 

It must, in the first place, be said that an examination of this question 
makes it quite evident that, under the cases, the persons who have in- 
terests in any such fund as this may be readily classified in two groups: 
(1) those having initial or primary rights, that is, those who have rights 
by reason of having suffered the injury at the hands of the foreign gov- 
ernment, who will, under normal conditions, be those for whom this 
government intervenes; and (2) those who have secondary or derivative 
rights, that is, rights arising either by operation of law or out of trans- 
actions between themselves and the persons having the primordial 
rights. These will be such rights, for example, as result from inheritance, 
assignments, bargain and sale, etc. 

Does the term " claimant ", as used in the statute, include one or both 
of these general classes? 

It may, in the first place, be observed that the term "claimant" has 
in international reclamations, so far as diplomatic discussion is con- 
cerned, a perfectly definite meaning, that is, the person who has been 
injured and for whom the government intervenes. It has in such con- 
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nection became a term of art. This is so clear as to require no specific 
citation of authority. It is true that the term has been somewhat 
loosely employed in some international arbitrations to designate the 
one prosecuting the claim before the tribunal, even though such person 
be the agent, attorney, or even assignee of the original claimant, but 
this use must, it would seem, be regarded rather as one of convenience 
for the purposes of the particular case than as a primary meaning, since 
the general rule shows quite clearly that the term "claimant" in inter- 
national reclamations is used to designate those having the primary or 
primordial right — those who suffered the injury — and not those 
holding derivative rights. 

If the Secretary, in distributing a fund, acts under his constitutional 
right as the one charged with the conduct of foreign relations, and not 
under the statute, there would appear to be no question but that this 
meaning of the term "claimant" (i. e., one who suffered the injury and 
for whom the government intervened) would be regarded as controlling, 
since the Secretary's powers and duties would cease when the person 
suffering the injury had received settlement therefor. The Secretary 
would not be concerned (in the sense of adjudicating thereon) with the 
rights of those holding secondary or derivative interests, who, their 
rights involving wholly judicial questions, would be remanded to the 
courts. It was the consistent policy of the Department prior to the 
enactment of the statute of 1896 to refer contesting parties to the 
courts (1 Op., 681; 5 Op., 135; id., 670; Bayard v. White [1888] 127 U. S. 
246; Porter v. White [1888], 128 U. S. 235; 21 Op. Solicitor, 404), though 
at the same time the Department has, where no dispute existed between 
the parties as to their rights, paid out all or parts of any given award to 
persons standing in such derivative relation as assignee or vendee. 

Does the statute, using the term in connection with municipal law, 
alter the primary meaning of the word? 

On this branch of the inquiry it may first be observed that the courts 
in dealing with international claims have themselves more or less uni- 
formly used the term to designate those having the primordial interest, 
that is, those who suffered the injury. For example, in Frelinghuysen v. 
Key, supra, which involved the very question of distribution, the court 
said, after pointing out that the convention under which the claims were 
to be adjudicated was between the two governments : 

"By the terms of the compact the individual claimants could not themselves 
submit their claims and proofs to the Commission to be passed upon." 
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Again, speaking of the power conferred by the fifth section of the 
Act of 1878, the court said: 

"This is far from making the President for the time being a quasi judicial 
tribunal to hear Mexico and the implicated claimants, and determine once for all 
as between them, * * * ." 

Further on the court said: 

"The United States, when they assumed the responsibility of presenting the 
claims of their citizens to Mexico for payment, entered into no contract obliga- 
tions with the claimants to assume their frauds and to collect on their account all 
that, by their imposition of false testimony, might be given in the awards of the 
Commission. As between the United States and the claimants, the honesty of the 
claims is always open to inquiry for the purpose of fair dealing with the govern- 
ment against which, through the United States, a claim has been made." 

In the case of Ailing v. United States ([1884] 114 U. S. 563), where a 
company, having against Mexico a claim which this government sub- 
mitted and on which an award was made, sued for certain funds in con- 
nection therewith, the court said: 

"Claimants in this case having received the sum specifically awarded to them, 
appealed to the Secretary for the whole or a part of the sum for customs duties, 
which was awarded to the United States under assignment of Belden and Com- 
pany. This was refused, and this suit is brought to enforce the claim." 

And again, 

"Not only is the Court of Claims forbidden to entertain jurisdiction of this 
claim, but the Secretary of State is by law authorized and directed to do all that 
can be done for claimants, without further legislation." 

The law to which the court refers (already quoted supra) provided 
that the Secretary of State should "distribute the moneys so re- 
ceived * * * among the corporations, companies, or private in- 
dividuals respectively in whose favor awards have been made * * * 
and to pay the same * * * to the parties respectively entitled 
thereto". 

The same use of the term claimant is made all through the case of 
Boynton v. Blaine ([1890] 139 U. S., 306) — another case in which a 
mandamus was sought against the Secretary of State — the court mak- 
ing, among numerous similar expressions, the following statement: 

"So long as the political branch of the Government had not lost its control 
over the subject matter by final action, the claimant was not in a position, as 
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between himself and his government, to insist on the conclusiveness of the award 
as to him." 

In the La Abra Silver Mining Company v. United States ([1899] 175 
U. S., 423) involving the relation of claimants to an international award, 
the court used this language: 

"The money in the hands of the Secretary of State was paid to the United 
States by Mexico, pursuant to the award of the Commission. That tribunal dealt 
only with the two Governments, had no relations with claimants, and could take 
cognizance only of claims presented by or through the respective governments. 
No claimant, individual or corporate, was entitled to present any demand or 
proofs directly to the commission. * * * And 'each government, when it 
entered into the compact under which the awards were made, relied on the 
honor and good faith of the other for protection so far as possible against frauds 
and impositions by the individual claimants' * * * As between the United 
States and Mexico, indeed as between the United States and American claimants, 
the money received from Mexico under the award of the Commission was in 
strict law the property of the United States, and no claimant could assert or 
enforce any interest in it so long as the government legally withheld it from 
distribution" (p. 458). 

It seems, therefore, clear from what has gone before that the term 
"claimant" is, in international affairs, used both by the executive and 
the courts primarily to indicate those having the primordial interest in 
the claim; i. e., those who suffered the injury at the hands of the foreign 
government. This being true, the Secretary's jurisdiction under the 
statute of 1896 would, as far as the use of this term is concerned, appear 
to be confined to determining who those are who suffered the direct in- 
jury at the hands of the foreign government, and the amounts respec- 
tively due them in adjustment of such injury. 

But there are other considerations, equally applicable and persuasive, 
which lead to the same conclusion regarding the extent of the meaning 
which should be given to this term and the consequent jurisdiction of 
the Secretary of State. 

The authority to determine the amounts due the respective claim- 
ants, as that term is understood and defined, involves the exercise of 
quasi judicial powers. Now it is notorious that the executive is not 
circumstanced, certainly in the absence of direct and express congres- 
sional authorization, to exercise such powers properly and effectively, 
save in a limited and circumscribed way. For instance, the executive 
can not bring in absent or unwilling parties; it can not summon and 
compel the attendance of witnesses; or witness being present, it can not 
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control their conduct nor compel their testimony; it can not administer 
oaths or affirmations; it can not punish for contempt; it can not enforce 
its determinations; and it lacks generally those powers to which the 
judiciary looks for its effectiveness. This inherent deficiency was 
pointed out to Congress by the executive in connection with the La Abra 
and Weil cases when in a letter from the Secretary of State to the Presi- 
dent, approved by the President, and suggesting that Congress act, it 
was said: 

"The Executive Government is not furnished with the means of instituting 
and pursuing methods of investigation which can coerce the production of evi- 
dence or compel the examination of parties and witnesses." (Sec. Evarts to the 
President, Aug. 13, 1879, Ex. Doc. 103, 48th Cong., 1st sess., p. 582.) 

In a later letter (April 13, 1880) Mr. Evarts reaffirmed these state- 
ments. (Id., p. 742.) 

The Supreme Court recognized the validity of this criticism in deliv- 
ering its opinion in the La Abra Silver Mining Company v. United States 
([1899] 175 U. S., 423) when it said: 

"It can not, we think, be seriously disputed that the question whether fraud 
has or has not been committed in presenting or prosecuting a demand or claim 
before a tribunal having authority to allow or disallow it is peculiarly judicial in 
its nature, and that in ascertaining the facts material in such an inquiry no means 
are so effectual as those employed by or in a court of justice. The Executive 
branch of the Government recognized the inadequacy for such an investigation 
of any means it possessed, and declared that Congress by its 'plenary authority' 
ought not only to decide whether such an investigation should be made but pro- 
vide an adequate procedure for its conduct and prescribe the consequences to 
follow therefrom." 

While these expressions were all made regarding the investigation of 
fraud merely, the principles involved are applicable to every situation 
in which parties contest regarding the facts concerning and the law ap- 
plicable to any transaction. Therefore, unless the duty to decide such 
questions is expressly given by statute, and the machinery necessary 
for the successful dealing with judicial problems created, there can be no 
question but that judicial controversies in all such matters should, so 
far as possible, be referred to the courts where there can be a judicial 
determination of the controverted facts and law. In such a course only, 
can there be a reasonable certainty that justice will be done. On this 
point reference may appropriately be made to the opinion of Attorney 
General Wirt, already quoted above. (1 Op., 631.) 
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Moreover, in this connection, this further fact should be observed. 
Experience in the past has shown that persons desiring to share in the 
award at times manifest a disposition to present their claims to the 
Department in a loose, inartistic, and prejudiced fashion not calculated 
to enable the Department to arrive most easily at the exact truth, and 
the Department is virtually helpless effectively to require other and 
proper presentation. Again, the Department being a political branch of 
the government, attempts are oftentimes made to invoke outside in- 
fluences and to bring to bear political and other pressure against it. 
Obviously parties in litigation in the courts would never think of using 
such reprehensible methods upon the court, and if they attempted to do 
so they could be adequately dealt with, but the very character of the 
methods and the limitations of the powers possessed by the Department 
make it impossible for it properly to relieve itself from such attempted 
interference and coercion. It is most desirable and necessary, as a 
practical matter, that opportunity for this practice be reduced to the 
minimum by reference to the courts of all questions not clearly falling 
within the Secretary's duties, as imposed by statute. That is to say, 
this emphasizes the need and value of curtailing rather than extending 
the jurisdiction of the Department by implication. 

It is also to be borne in mind that the statute makes and constitutes 
the Secretary of State a special tribunal with limited powers and juris- 
diction, and it is fundamental to our jurisprudence that a special tri- 
bunal must keep carefully and strictly within the limits of its powers and 
duties. 

Moreover, it is to be observed that Congress would in wisdom natu- 
rally lodge in the Secretary of State the authority to carry out that part 
of the municipal function which he can perform better than any other 
tribunal, namely, determine the parties having the primordial right. 
Superior efficiency in this respect results from the fact that the Secretary 
has all the information possessed by the government regarding the in- 
itial injury and the sufferers therefrom; much of such information may 
be in official correspondence, which, because of its confidential character, 
may not be made public and to which, therefore, the courts could not 
have access; and, finally, he has at his command, as the courts have not, 
the machinery necessary to secure additional information on this point 
if such information be required. In view of these considerations, the 
conclusion is necessary that Congress, in putting upon the executive a 
part of the burden under municipal law, intended that it should be that 
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part, and that part only, which the executive was best fitted to perform. 
Therefore, the statute should be taken strictly and literally, and the 
jurisdiction it confers should be confined within those limits which the 
Secretary of State can administer better than anyone else, and which, 
moreover, is the full jurisdiction he can effectively administer. 

Finally, the statute provides that the Secretary of State "shall deter- 
mine the amounts due claimants, respectively"; shall "certify the same 
to the Secretary of the Treasury"; and that the latter "shall, upon the 
presentation of the certificates of the Secretary of State, pay the amounts 
so found to be due * * * to the ascertained beneficiaries thereof of 
the certificates herein provided for". It will be observed that under the 
statute there is no provision whatever for an appeal from the Secretary's 
decision, or for a review of his findings. The money is appropriated to 
pay "to the ascertained beneficiaries thereof of the certificates" issued 
by the Secretary of State. It must, therefore, be that the Secretary's 
findings and determinations, when made and certified to the Treasury, 
are final and conclusive, and can not be reopened, modified, or set aside, 
either directly or collaterally, in any proceeding in a court. As the court 
said in Ailing v. United States (supra) regarding an analogous but much 
narrower statute authorizing the Secretary to "distribute the moneys so 
received * * * and to pay the same * * * to the parties re- 
spectively entitled thereto", "the Secretary of State is by law authorized 
and directed to do all that can be done for claimants, without further legisla- 
tion". Considering the deficiencies inherent in the executive in the mat- 
ter of judicial machinery and therefore in the determination of judicial 
controversies; that contests regarding derivative rights are all of neces- 
sity of a strictly judicial and not infrequently most involved character; 
and that there is no provision for appeal from the Secretary's decision, 
which is final on the matters covered, there appear the very strongest 
practical reasons for the Secretary to restrict his jurisdiction carefully 
not only within the limits laid down by the statute, but within the 
bounds over which he can exercise effective jurisdiction and determina- 
tion. 

This principle obviously leaves open for adjudication in the courts 
all questions not determined by the Secretary; and, therefore, all persons 
holding derivative rights may resort to the courts for the enforcement 
thereof, since the Secretary would have made no determination concern- 
ing such rights. 

In conclusion upon this point, it is submitted that, having in mind 
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the precise meaning which has been given to the word "claimant" both 
in diplomacy and in the courts when dealing with international awards; 
that the executive is not prepared effectively to exercise general judicial 
functions; that from the exercise of such functions as the Secretary of 
State is authorized to perform under the statute there is no appeal pro- 
vided and, therefore, that the Secretary's action must be final on the 
matters determined by him; that being constituted a tribunal of limited 
jurisdiction, the functions thereof must be exercised strictly within the 
limits laid down; and that finally, and in the absence of some express 
statement to the contrary, it must be assumed that Congress intended 
that the executive branch should exercise those functions for which it is 
best fitted to perform and none others — the jurisdiction conferred on 
the Secretary of State by the statute in question should be regarded, 
interpreted, and enforced as extending merely to the determination of 
the initial or primordial rights, leaving to the ordinary courts of justice 
the function of passing upon the complicated questions of law and fact 
which must of necessity arise in connection with the determination of 
all secondary or derivative rights. 

Parties appearing before the Department with secondary or derivative 
rights not infrequently assert that they have a lien upon the funds in the 
hands of the Department by virtue of certain relationships which they 
hold or have held to the primary claimants, or by virtue of the instru- 
ments of various kinds which they hold, and they, therefore, contend 
that the Department must consider and pass upon their claims and make 
them participants in the Department's distribution of the funds. It is 
believed to be unnecessary, regarding this contention, to enter into any 
extended argument or to do more than point out that if, as the courts 
have repeatedly held, the primordial claimant has no strict legal or 
equitable right, title, or interest in the fund then a fortiori those holding 
merely derivative rights from such persons could have no lien upon the 
fund so long as it is in the hands of the national government and before 
it reaches the hands of the primordial claimants under and pursuant to 
the determinations made by the Secretary; and that the question as to 
what, if any, rights such parties may have in the fund after it reaches 
the hands of the initial claimants, this Department is not, under the 
view herein taken, authorized to consider, pass upon, or determine. All 
such persons have complete opportunity to invoke their full, legal, and 
equitable remedies in the courts as to those against whom they assert 
rights, and to the courts, if they are so advised, they should resort. 
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Should any object to this on the ground that the rights or equities they 
consider themselves possessed of are not cognizable either at law or 
equity, it should be said in reply that it seems perfectly clear they do not, 
in such event, possess rights which should be recognized by the Depart- 
ment. 

The Department has in the past, and it is recommended that this 
procedure be continued in the future, issued certificates, as a matter of 
grace and accommodation, to persons holding assignments, orders for 
payment, powers of attorney, or other instrument, such funds or parts 
of funds as any claimant should, in such instruments, direct to be paid 
and should indicate a willingness to have so paid; but it is also recom- 
mended that whenever payment under any such assignment, order, 
power of attorney, or other instrument is contested, that then the matter 
should proceed in the regular course recognized by statute, the certificates 
being issued to the original claimant and the other party being left to 
his remedy in the courts. In no other way can it be certain that impar- 
tial justice will be done. 

It is, therefore, recommended that in this case the Secretary issue his 
certificates to the Treasury for and in behalf only of those who are found 
to possess initial or primary rights in the award; that he remit those 
who claim secondary or derivative rights to their remedies in the courts, 
save in those cases in which such persons appear with uncontested orders 
or assignments; and that, inasmuch as there are a number of parties 
claiming secondary or derivative interests in this (the Alsop) award, in 
all those cases, if any, in which the original claimant is not now living 
the certificates be issued for such claimant's share to a bonded adminis- 
trator or executor, and to no other person, in order that the rights of 
those claiming derivative interests may be amply protected. 

It has been argued in connection with this case (see brief filed in 
support of the contention that the Secretary of State should adjudicate 
and pay from the award certain claims for compensation for services 
rendered by persons said to be "liquidators" of Alsop & Company) that 
the purpose of the statute was to constitute the Secretary of State a 
"special equity judge" and to vest in "the Secretary of State, as a 
special equity judge, complete jurisdiction to hear and adjudicate all 
questions as to the ownership of the fund"; that the Secretary of State 
has, "as a special equity judge, the same jurisdiction to administer and 
distribute a trust fund that all other equity judges have under like 
circumstances"; and, seemingly, that the Secretary "shall hear and 
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determine all the equities between the parties, and make a complete 
distribution of the fund by a final decree". 

It is believed that these contentions are sufficiently met by the dis- 
cussion which has preceded. It may, however, be added that the statute 
certainly does not in terms confer or purport to confer any such powers 
and duties as are here contended for, and practical considerations already 
mentioned render any such extensive interpretation by implying such 
powers or duties most undesirable, even if such extensive interpretation 
had, as it is believed it has not, any legal basis. 

It may, moreover, be added that the Department has not so inter- 
preted the meaning and purpose of the statute. (See brief in Pell v. 
Hay, prepared and filed in that case by Solicitor Penfield.) 

Finally, the matter of the purpose of the statute and the powers 
thereby conferred would seem to be conclusively settled (and in a way 
to negative the contentions set forth above) by the statement made at 
the time the matter was reported by Mr. Hitt to the House from the 
committee (the provision being incorporated in the Diplomatic and 
Consular Appropriation Bill). Mr. Hitt said: 

"These are the changes in this appropriation bill, as compared with that of last 
year. There is a single item which touches more general legislation. The trust 
funds in the custody of the State Department have heretofore, by the officer 
having them in charge, been deposited where he pleased, deposited generally in 
banks. The Secretary of State has suggested, and the Committee on Expendi- 
tures in the State Department of the House of Representatives have presented 
to the Committee on Foreign Affairs, the draft of an amendment to the existing 
law. By it we have provided that these funds shall be deposited and covered 
into the Treasury and paid out on certificates of the Secretary of State; a reform 
which I think will meet the approval of every member of the House." 



